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NATURE AND STAGE OF PROCEEDINGS

On December 11, 2002, Plaintiff, Robert A. Marmon (“Plaintiff” or “Marmon”) served on Defendant Arbinet-Thexchange, Inc. (“Arbinet” or “the Company”), a Delaware Corporation, a demand to inspect the stocklist and certain books and records of Arbinet pursuant to 8 Del. C. §  220 TA \l "8 Del. C. §  220" \s "8 Del. C. §  220" \c 2  (the “Demand Letter”).  On December 20, 2002, Arbinet refused the requested inspection in its entirety and on December 20, 2002, Mr. Marmon filed this action seeking to enforce his statutory inspection right.

On January 3, 2003, Arbinet moved for summary judgment.  On February 14, 2003, this Court heard oral argument on Arbinet’s motion, and at the conclusion of that hearing, denied Arbinet’s Motion for Summary Judgment.  Following the denial of Summary Judgment, Mr. Marmon was provided the opportunity to take the depositions of individuals who submitted affidavits in support of Arbinet’s Motion for Summary Judgment.  Discovery concluded on March 5, 2003.  Trial was held on March 7, 2003.  On March 12, Mr. Marmon filed a motion for leave to file an amended complaint conforming to the evidence developed since this action began.  That motion remains outstanding.  This is Mr. Marmon’s Opening Post-Trial Brief.

PRELIMINARY STATEMENT

Mr. Marmon brought this action pursuant to Section 220 to enforce, in a summary proceeding, his statutory right to inspect the stocklist and certain books and records of Arbinet.  Arbinet has responded with an expensive and time-consuming campaign in an attempt to deter Mr. Marmon from exercising his statutory rights.  Specifically, the Company has endeavored to turn this action into a full scale litigation designed to rebut Mr. Marmon’s suspicions of mismanagement, even bringing with it to trial no less than four witnesses, including the Chief Executive Officer and Chief Administrative Officer of the Company. As this Court recognized at trial, Arbinet’s attempt to litigate the allegations of mismanagement contained in the Demand Letter and Complaint misses the mark.

Notwithstanding Arbinet’s overly aggressive tactics, the record establishes Mr. Marmon’s entitlement to inspect Arbinet’s stocklist and the other requested books and records.  First, Mr. Marmon has clearly established his need for the requested inspection to value his investment.  As Mr. Marmon testified, the Company’s staunch refusal to provide even the most basic financial information to its common stockholders has prevented Mr. Marmon from ascertaining the value and extent of his minority interest.

Second, the requested inspection is warranted because the record establishes a sufficient credible basis from which this Court can infer that waste or mismanagement may be occurring.  Arbinet itself has confirmed that much of the suspicious activity has occurred, but self-servingly argues that nothing untoward took place, while refusing to supply any documents to support its contentions.  Indeed, the record establishes, among other things, that:

· Mr. Craig received a $200,000-$300,000 loan from Arbinet to permit him to exercise options on 3.5 million shares of common stock.

· Mr. Craig requested and received a $750,000 bonus in the form of a loan for eight months past service as CEO to permit him to pay construction costs on his home in Florida.  The $750,000 loan was collateralized with the 3.5 million common shares Mr. Craig received as a result of the exercise of options with the previous $200,000-$300,000 loan.  The Company contends those shares are worthless.

· The Company has engaged in five rounds of private equity financing since its inception, causing substantial dilution to the common stockholders, without providing common stockholders any notice of or information concerning those activities.  

· During a three year blackout period, the Company refused to hold an annual shareholders’ meeting and refused repeated requests by common stockholders that the Company hold an annual meeting or provide to its common stockholders limited financial information to permit them to evaluate the health of their investment.

· Arbinet granted 8.5 million options to purchase Arbinet stock to the former Chairman and CEO in exchange for his assistance in orchestrating the latest round of financing.

Despite its earlier protestations that it was a small start-up company with limited capital that desired to keep the costs of this matter as low as possible, (see January 3, 2003 Transcript Of Hearing On Plaintiff’s Motion to Expedite at 5, 8), the Company has fought arduously to prevent Mr. Marmon from having any access to any books and records of Arbinet.  Moreover, Arbinet’s staunch refusal to provide any information whatsoever, its baseless threats to institute litigation if any common stockholders sought to exercise their Section 220 rights, and its attempt to turn this summary proceeding into a full scale litigation all lead to the same question – what is Arbinet hiding?

statement of facts

A. Mr. Marmon’s Investment In Arbinet.
Mr. Marmon first became associated with Arbinet in 1996 as a consultant.  (Trial Tr. at 58: 14-15).  Pursuant to a Consulting Agreement dated September 17, 1996, between Mr. Marmon, David Katz, Daniel Schwartz and James Lavin (the “Consultants”) and SmartNet Corp., the corporate predecessor of Arbinet, the Consultants agreed to take substantially reduced cash compensation for their services and to take the majority of their compensation in the form of stock (the “Consulting Agreement”).  (Trial Tr. at 9: 14-16; Trial Tr. at 58: 20-24).

The Consultants were instrumental in launching Arbinet and provided valuable business services to Arbinet throughout its early stages of development.  (Trial Tr. at 109: 12-14).  After the Consulting Agreement was terminated by the Company, Mr. Marmon became President of Arbinet, during which time his services were instrumental in the stabilization and growth of the Company.  (Trial Tr. at 99: 2-5).  After Mr. Marmon’s employment with Arbinet ceased, he remained on the Company’s board of directors until January 1998.  (Trial Tr. at 99: 2-3).

After a dispute arose concerning the extent of the Consultants’ equity holdings, Arbinet and the Consultants entered into a Mutual Agreement and Release dated January 6, 2000.  (Def. Ex. 12; Trial Tr. 108).  According to Mr. Sach, Arbinet’s Chief Administrative Officer, the settlement of that dispute was handled by Mr. Craig at Arbinet, then Arbinet’s Chief Executive Officer and Chairman of the Board of Directors.  (Sach Dep. at 100: 14).  Through the Mutual Agreement and Release, the Consultants received a fraction of the shares to which they were entitled in exchange for reimbursement of attorneys fees and expenses.  (Trial Tr. at 107: 16-24). 

B. Arbinet’s Repeated Refusals To Provide Any Information To Its Common Stockholders.

From 1999 to mid-2001, Arbinet engaged in five rounds of private financing through the equity capital markets – the Series A, B, C, D and E rounds of financing.  On January 9, 2002, Messrs. Marmon and Katz – a colleague of Mr. Marmon’s and a fellow Arbinet common stockholder – began their latest round of efforts to obtain information from the Company regarding its financial condition and the Company’s continued failure to conduct an annual meeting.  (Trial Tr. 13: 20-24).  In an e-mail to Mr. Curt Hockemeier, Mr. Katz requested limited financial information from the Company, stating that he was seeking “the sort of information shareholders are normally provided in annual reports and at shareholders’ meetings.”  (Pl. Ex. 1).  In the January 9 e-mail, Mr. Katz also noted that he had previously contacted Arbinet’s then-chief financial officer to inquire as to when the Company’s annual shareholders’ meeting would be held and was informed that the Company did not intend to hold an annual shareholders’ meeting.  (See id.).

Mr. Hockemeier did not respond.  Rather, on January 14, 2002, Chris Reed, Arbinet’s Director of Marketing, informed Mr. Katz by e-mail that Mr. Katz should contact Arbinet’s Chief Administrative Officer, Peter Sach, regarding his inquiries.  (Pl. Ex. 2).  On January 17, 2002, Mr. Katz sent an e-mail to Peter Sach (which copied Mr. Marmon, Sheila Peterson and Daniel Schwartz).  (Pl. Ex. 3).  

In the January 17 e-mail, Mr. Katz again asked that the Company provide information regarding the Arbinet’s performance, financial health and prospects for future growth.  (Id.)  In his response, even though he had been with Arbinet for five months at the time, Mr. Sach stated that “as I am new to the Company, I am getting my arms around the various reporting requirements of this privately held Company.”  (Pl. Ex. 4)  Mr. Sach also informed Mr. Katz that there had been five preferred equity rounds and that the Company was bound by the reporting requirements established with the investors in each of those rounds.  (Id.)

On February 19, 2002, having heard no response, Mr. Katz again e-mailed Mr. Sach (and copied Mr. Marmon, Mr. Schwartz and Ms. Peterson).  (Pl. Ex. 5).  Mr. Katz reiterated his request for financial information from the Company.  (Id.)  Once again Mr. Sach refused to respond.  Thereafter, on March 20, 2002, Mr. Katz again sent an e-mail to Mr. Sach (which again copied Mr. Marmon, Ms. Peterson and Mr. Schwartz).  (Pl. Ex. 6).  Mr. Katz again requested information regarding the Company’s financial health and future outlook.

That same day, Mr. Sach finally responded, stating that “our board will decide as to whether an annual meeting should be held.”  (Pl. Ex. 7).  Moreover, Mr. Sach stated that the Company’s “certificate of incorporation and third amended and restated investor rights agreement” prohibited the Company from providing financial information to shareholders holding less than 3% of the “then-registerable securities” and those who had not purchased more than $2 million of Series E preferred stock.  (Id.)  Mr. Sach confirmed in his deposition that Arbinet’s Certificate of Incorporation and the Third Amended And Restated Investor Rights Agreement prohibit the Company from providing any information to common stockholders.  (Sach Dep. at 25: 4-19).  

According to Mr. Sach, he was “endeavoring to find a mutual common ground from where to provide you the answers to your questions without violating the Company’s bylaws and the laws of Delaware under which we are incorporated.”  (Id.)  Mr. Sach did not indicate which Delaware law the Company would violate by providing information to its common stockholders and could identify none at his deposition.  (Sach Dep. at 17-28: 1-3).

C. Arbinet’s Officers And Directors Engage in Conduct Constituting Mismanagement, Waste And Breach of Fiduciary Duty.

Although not provided with information about Arbinet’s financial condition and prospects for growth, Mr. Marmon and Mr. Katz, through repeated conversations with Alex Mashinsky, were provided startling information that suggested that pervasive mismanagement was occurring at the Company to the detriment of the common stockholders and in violation of the fiduciary obligations of Arbinet’s officers and directors.  Mr. Mashinsky is the founder of Arbinet and the creator of the technology on which the Company’s products are based, and is currently Vice Chairman of Arbinet.  (Trial Tr. at 61: 22-24).  Mr. Mashinsky owns a significant amount of common stock of Arbinet and no preferred stock.  (Trial Tr. at 61: 23-24; 63: 4-5).   

Mr. Katz met with Mr. Mashinsky during late summer 2002 to discuss business opportunities in the Israeli high tech industry.  (Trial Tr. at 17: 1-15).  Shortly thereafter, Mr. Mashinsky contacted Mr. Katz and expressed concern about activities that were taking place at Arbinet.  (Trial Tr. at 18: 21-24; Trial Tr. at 60: 11-12).  Generally, Mr. Mashinsky stated that unauthorized loans were made to officers and directors at Arbinet, Arbinet refused to permit him to bring in investors because other directors and investors were attempting to take control of the Company, and that he, as a common stockholder, was going to be completely squeezed out of the Company.  (Trial Tr. at 19: 1-6). 

Mr. Mashinsky then contacted Messrs. Marmon and Katz a number of times over a 2-3 month period.  (Trial Tr. at 63: 10-11; Mashinsky Dep. at 9-11).   During this time, Mr. Mashinsky provided more and more specific information concerning waste and mismanagement at Arbinet.  (Trial Tr. at 63: 10-11).  Ultimately, Mr. Mashinsky asked Mr. Marmon thereafter to file a lawsuit against him to provide him with a reason to investigate openly the apparent waste and mismanagement that had been occurring at Arbinet.  (Trial Tr. at 35: 14-22; Trial Tr. at 63: 6-9).  Mr. Mashinsky told Messrs. Katz and Marmon that he believed that if he were sued, it would permit him to conduct an investigation without incurring any liability as a director of the company and disclose the waste and mismanagement that was occurring at the company because, “since he was a common stockholder, he was equally at risk.”  (Trial Tr. at 55: 1-6).  Mr. Mashinsky also told Messrs. Marmon and Katz that, as a result of being sued, he would be able to produce “smoking guns” substantiating the waste and mismanagement that had occurred.  (Trial Tr. at 55: 18-21).  

1. The Improper And Unauthorized Loans To Mr. Craig

It is undisputed that, in March 2001, approximately 7 months after Mr. Craig relinquished the position of CEO, Arbinet, at Mr. Craig’s request, granted Mr. Craig a bonus in the form of a loan in the amount of $750,000.  (Trial Tr. at 24-25: 23-1; Craig Dep. at 13: 4-9; Theunissen Dep. at 12-16).  Specifically, prior to March 2001, Mr. Craig contacted Roland Van der Meer, who is a member of the Compensation Committee of the Arbinet Board of Directors and a partner at ComVentures, one of Arbinet’s investors that was instrumental in bringing Mr. Craig to Arbinet prior to the Series B and C Round of Financing.  (Theunissen Dep. at 33: 12-17).  In a conversation with Mr. Van der Meer, Mr. Craig requested that the Company provide him a loan in lieu of a cash bonus to enable him to pay construction costs on a home in Florida.  (Trial Tr. at 65: 8-11; 25: 1-4; Craig Dep. at 13: 4-9; Theunissen Dep. at 76: 12-16).  No arms length negotiations concerning the amount or terms of the loan took place.  (Theunissen Dep. at 89: 9-12).  Rather, the loan was made simply in response to Mr. Craig’s request to Mr. Van der Meer.  (Theunissen Dep. at 76: 12-16).

In their conversations, Mr. Mashinsky informed Messrs. Marmon and Katz that the $750,000 loan was made at a time when the Company was running out of cash.  (Trial Tr. at 67: 19-20; Mashinsky Dep. at 17: 4-7).  According to the Company, the $750,000 loan was provided to Mr. Craig in lieu of a cash bonus for Mr. Craig’s past services during the eight-month period of his employment as CEO during the calendar year 2000.  (Theunissen Dep. at 77-78: 19-10).  Thus, the Company admits that senior officers and directors agreed with Mr. Craig to recharacterize as a loan an alleged earned bonus of $750,000 awarded for the eight month period January 2000 through August 2000.  Notwithstanding the outrageous size of this “bonus” for only eight months work in a Company allegedly losing money, this act alone raises the specter of federal income tax and securities law violations, because characterizing the bonus as a “loan” caused the Company to fail to expense the $750,000 in its financial statements, thus creating higher income, and, conversely, Mr. Craig’s Form 1040 would not reflect $750,000 of income for 2001.  (Trial Tr. 71: 1-12).  

Even though Arbinet is, by its own admission a start-up company with limited funds, the $750,000 loan to Mr. Craig was not the only loan Arbinet provided to Mr. Craig.  Mr. Sach and Mr. Theunissen testified that prior to the $750,000 March 2001 loan, Mr. Craig received another loan for between $200,000 and $300,000 to enable him to exercise 3.5 million options to purchase shares of Arbinet common stock.  (Sach Dep. at 77-78: 17-25; Theunissen Dep. at 55-56: 24-8; Trial Tr. at 72: 9-12).  Mr. Sach revealed at his deposition that those 3.5 million shares were then used by Mr. Craig to collateralize the $750,000 loan he received to pay construction costs on his home in Florida.  (Sach Dep. at 78: 13-16).  Curiously, according to the Company’s own witness, the value of Arbinet’s common stock, which was used as collateral for the $750,000 loan, is de minimis.  (Def. Ex. 2; Sach Dep. at 56: 9-11).   

As Mr. Craig specifically testified, he would have received an amount substantially less than $750,000 if the compensation for his past services were structured as a cash bonus instead of a loan.  (Craig Dep. at 14-22).  Furthermore, Mr. Craig indicated that he requested a loan in lieu of a cash bonus to permit the Company to avoid recording the payment on Arbinet’s profit and loss statement.  (Craig Dep. at 24: 1-7, 20-22).  Mr. Sach confirmed that the $750,000 loan remains outstanding.  (Sach Dep. at 55: 23-25).  

Moreover, the Company’s own witnesses have themselves demonstrated that the $750,000 loan to Mr. Craig was unauthorized for at least four reasons.  First, the loan was made purportedly by the Compensation Committee which, as Mr. Theunissen testified, was never validly created.  (Trial Tr. at 65: 11-18; Trial Tr. at 162: 5-9).  According to Mr. Theunissen’s testimony at trial, there are neither board minutes nor a board resolution reflecting the formal creation of the compensation committee.  (Trial Tr. at 163: 2-11; Theunissen Dep. at 64: 1-21).  The activities of the Compensation Committee itself bear out its questionable nature:  no formal Compensation Committee meetings were held and no minutes of any discussions between members of the Compensation Committee were kept.  (Trial Tr. at 151-152: 23-13; Theunissen Dep. at 23-24: 22-6).  

Second, to the extent that the Compensation Committee was validly constituted, the testimony of Mr. Theunissen, a member of the Compensation Committee at the time, demonstrates that it was never authorized to act unilaterally on behalf of the full board.  (Trial Tr. at 162: 5-9; Theunissen Dep. at 61: 4-12).  In fact, the powers and duties of the Compensation Committee were never established at all.  (Trial Tr. at 152: 20-24; 154: 6-9; Theunissen Dep. at 61: 4-12).

Third, the Company’s witnesses testified that there was no formal bonus plan in place when the loan was furnished to Mr. Craig, (Theunissen Dep. at 66-67: 13-6; Craig Dep. at 22: 1-24, 23: 1-3), much less a plan that provided for the provision of loans to the officers or directors of the Company.  (Theunissen Dep. at 77: 14-14).  Furthermore, it does not appear that Mr. Craig’s employment agreement with Arbinet entitled him to a bonus of more than twice his annual salary for eight months work.

Finally, as Mr. Mashinsky informed Messrs. Marmon and Katz, and as the Company’s own witnesses confirmed, the full board never considered and formally approved the loan to Mr. Craig.  (Trial Tr. at 65, 8-18; Mashinsky Dep. at 15: 13-21; Theunissen Dep. at 8: 1-16).  In fact, the full board did not even know of the $750,000 loan at the time it was made.  (Trial Tr. at 25: 4-6; Mashinsky Dep. at 15: 19-21).  According to Mr. Mashinsky, the full board did not learn of the existence of the loan until approximately one year after the loan was made.  (Trial Tr. at 33: 18-19).  Mr. Theunissen revealed at his deposition that the proceeds of the loan were wired to Mr. Craig before the full board learned of the loan and no formal documents evidencing the loan existed at the time the loan was made.  (Theunissen Dep. at 99: 8-9). 

2. The Series E Round of Financing Is Orchestrated To Benefit Certain Investors At The Further Expense Of The Common Stockholders.
 

Since its inception, the Company has engaged in five rounds of financing. The common stockholders of the Company have never received any information concerning any of the five rounds of financing and were never provided the opportunity to participate.  (Trial Tr. at 106-07:  22-3).
Mr. Mashinsky informed Messrs. Marmon and Katz that in late 2000 or early 2001, as a result of cash flow problems, Mr. Craig proposed that the Company be shut down or that it accept onerous financing terms offered by institutional venture capitalists, among them EnerTech Capital, an entity in which Safeguard Scientifics, Inc. owns an approximately 5% equity interest.  (Trial Tr. at 67: 3-13; Mashinsky Dep. at 21-22: 15-5).  In addition to serving as Chairman of the Arbinet board of directors, Mr. Craig is currently President and CEO of Safeguard Scientifics, Inc.  (Craig Dep. at 3: 15-17). 

In conversations with Messrs. Marmon and Katz, Mr. Mashinsky stated that, as confirmed by the Company’s own witnesses, the pre-money valuation of Arbinet in the Series E Round was substantially below the valuation of the previous financing rounds (Mashinsky Dep. at 24: 12-16; Theunissen Dep. at 6-9; Craig Dep. at 18: 13-17).  According to Mr. Mashinsky, certain venture capital investors in Arbinet, including ComVentures, favored the Series E Round because those investors had agreed to waive certain anti-dilution and preference rights available to them in prior financing rounds in anticipation of the Company’s planned IPO in March 2000, which was later abandoned.  (Mashinsky Dep. at 23-24: 5-11; Trial Tr. at 66: 3-10; Trial Tr. at 121: 1-16).  When the IPO failed, ComVentures’ position, and the position of other venture capitalists in the Company was vulnerable.  (Trial Tr. at 21: 1-16).  Therefore, the investors proposed to conduct a subsequent curative round of financing so that the venture capitalists could reacquire their anti-dilution and preference rights, at the expense of the common stockholders.  (Trial Tr. at 21: 1-16; Trial Tr. at 51-52:  21-1; Mashinsky Dep. at 23: 5-7).  
Mr. Mashinsky informed Messrs. Marmon and Katz that the purpose of the Series E Round was to permit ComVentures and other venture capitalists to cure the problems with their equity positions, at the further expense of the common shareholders.  (Trial Tr. at 66: 3-13; Mashinsky Dep. at 26: 10-12).  Participants in the E Round received preferred shares with anti-dilution and preference rights.  According to Mr. Craig,  “[i]n conjunction with the E round, owners of D and B stock who had a right to play in the E round negotiated for protection on their preexisting B and D round stock to the extent that they did participate in the E.  That was part of the negotiation and part of the fundraising from preexisting investors.”  (Craig Dep. at 28-29: 21-4).  Therefore, the Company itself confirmed that the Series E Round provided protection to certain of the venture capitalists by giving them the ability to invest in preferred securities at a substantially reduced valuation with a superior liquidation preference and anti-dilution rights, all without the knowledge of the common shareholders.

3. Mr. Craig Receives 8.5 Million Options For His Role In Orchestrating Series E Round.


On or about July 11, 2001, the Series E Round closed. Mr. Mashinsky informed Messrs. Marmon and Katz that, in exchange for Mr. Craig’s cooperation in orchestrating the Series E Round, Mr. Craig received options to purchase Arbinet stock, “as a form of compensation for his seeing… to the closing of the E round.”  (Trial Tr. at 21-22: 20-2; 66: 11-15; 19-24; Mashinsky Dep. at 20: 13-20).  

The Company’s own witnesses confirmed that following the conclusion of the Series E Round, on or about August 3, 2001 – approximately one year after Mr. Craig ceased being CEO of Arbinet – Mr. Craig was awarded approximately 8.5 million options to purchase shares of Arbinet common stock. (Sach Dep. at 75-76: 17-18).  According to the Company’s own witnesses, Mr. Craig received those options to incentivise management.  (Craig Dep. at 32:  12-13; 33:  2-5).  Mr. Craig, however, ceased to be an employee of Arbinet in August 2001 and became “non-executive chairman of the board.”  (Craig Dep. at 4:  15-18).  Shortly thereafter, Mr. Craig assumed the position of Chief Executive Officer and President of Safeguard Scientifics, Inc.  (Craig Dep. at 3: 15-17).

4. ComVentures Purchases Series E Holdings Of Another Institutional Investor At 50% Discount And Scheme Is Hatched To Squeeze Out Common Stockholders.

In the telephone conversations that preceded the filing of this action, Mr. Mashinsky also informed Messrs. Marmon and Katz that after the close of the Series E round, ComVentures purchased the entire interest of another institutional venture capitalist at a 50% discount to the Series E offering price, thereby further reducing the valuation of the company’s shares, all without the knowledge and approval of the Board of Directors and common shareholders.  (Trial Tr. at 22: 5-15; Trial Tr. at 34: 5-8).

ComVentures thus became Arbinet’s largest shareholder.  According to Mr. Mashinsky, a scheme was then hatched effectively to eliminate all rights of the common shareholders by issuing yet another round of securities (the “Final Round”) in which a new limited liability company would be created to which all shares of Arbinet would be contributed, while the new investors, comprised primarily of existing preferred investors, would acquire interests in the new corporate Manager, leaving the common shareholders with interests in an entity controlled by the preferred investors.  (Trial Tr. at 34: 9-20; Mashinsky Dep. at 32-34). 

D. Arbinet’s Continued Refusals To Provide Any Information To Its Common Shareholders.

In light of the Company’s repeated refusal to provide any information to its common shareholders, and as a result of information Mr. Marmon and Mr. Katz received directly from Mr. Mashinsky, Mr. Katz wrote to Chi K. Eng, Esquire, General Counsel of Arbinet on October 3, 2002.  (Trial Tr. at 25: 9-16; Pl. Ex. 8).  Mr. Katz stated that he, as well as other common stockholders of Arbinet, had recently discussed the widespread media coverage regarding excessive bonuses, loan transactions and other misconduct by corporate executive officers and directors at other large corporations, especially in the telecommunications area.  (Pl. Ex. 8).  Because he was not able to obtain any financial information from the Company, financial or otherwise, Mr. Katz requested that Mr. Eng confirm in writing that no improper activity between the Company and its current or former directors and officers had occurred.  (Id.).  Finally, Mr. Katz requested guidance as to which section of the Delaware corporate law “provides that (a) annual shareholder meetings are optional” and that (b) “the election of directors can be done without a shareholders’ meeting, if a waiver was not obtained.”  (Id.).  

Mr. Eng did not respond.  Therefore, Mr. Katz sent an e-mail to Mr. Eng on October 14, 2002 “to follow up on matters . . . discussed in the October 7 phone call and to inquire if Mr. Eng would provide information regarding the dilution of my shares that occurred without my knowledge and without a shareholders’ meeting.”  (Pl. Ex. 14).  Mr. Eng again refused to respond.  

Therefore, on November 1, 2002, Mr. Katz again wrote to Mr. Eng and advised him that Mr. Katz and other common stockholders would pursue any remedies available to them to obtain information to which they were rightfully entitled as common stockholders.  (Pl. Ex. 12).  In the November 1 letter, Mr. Katz indicated his concerns regarding the Series E Round in which the pre-money valuation of the Company was substantially below the valuation of the previous financing round.  (Id.). In addition, Mr. Katz indicated his concern regarding the participation of EnterTech Capital Partners in the Series E round of financing, due to its relationship with the Internet Capital Group and Safeguard Scientifics, the company at which Mr. Craig had recently become President and CEO.  (Id.).  Mr. Katz also stated that he had learned that Arbinet had loaned Mr. Craig a substantial sum of money at a time when Arbinet could least afford it, thereby accelerating the cash crunch that the Company was experiencing and necessitating the Series E round of financing.  (Id.).  Due to his concerns regarding these circumstances, Mr. Katz again reiterated his request for financial information and information relating to the status of his equity ownership in the Company.  (Id.).  Mr. Katz advised that he would not be contacting Mr. Eng again and indicated that he and other stockholders would actively investigate those matters to determine if any action should be taken as stockholders.  (Id.).

By letter dated November 5, 2002, Mr. Eng made clear his refusal to provide information by threatening to institute legal action based on the Mutual Agreement and Release, which, by its very terms, does not provide any basis for Mr. Eng’s assertion that a common stockholder’s attempt to exercise his or her statutory right to obtain information from a Delaware corporation would violate that agreement.  (Def. Ex. 5).  As a result of Mr. Eng’s threat to institute legal action against the common stockholders and due to the lack of financial information from the Company - - coupled with the plethora of information that Mr. Marmon and Mr. Katz had received regarding potential mismanagement at the Company - - Mr. Marmon wrote to Mr. Eng on November 7, 2002.  (Trial Tr. at 63: 17-23).

In the November 7 letter, Mr. Marmon again indicated that there was reason to believe that the Company had made significant unauthorized loans to officers or directors of the Company at a time when the Company was running out of cash and that moreover, certain of those officers or directors were involved with an entity supplying significant financing in the Series E round.  (Def. Ex. 6).  In an effort to avoid litigation, Mr. Marmon clearly stated the information that was sought.  (Id.).  Finally, Mr. Marmon indicated that if he did not receive a satisfactory response within 21 days, he intended to file for relief pursuant to Section 220.  (Id.).

Because the Company had steadfastly refused to provide any type of information to the common shareholders throughout its history, its common stockholders were left without any clue about the value of their investment, the Company’s financial health, or its plans for the future.  As a result of the Company’s refusal to respond to Mr. Marmon’s November 7 letter, Mr. Marmon served the Demand Letter on December 11, 2002.  After the Company refused to provide the requested inspection, Mr. Marmon filed this action on December 20, 2002. 

E. The Sham January 31, 2003 Shareholders’ Meeting.
Only after the institution of the present litigation did Arbinet finally decide to hold an annual shareholders’ meeting, the first since 1999.  (Trial Tr. at 12: 20-24; Sach Dep. at 17-18; Mashinsky Dep. at 13).  Accompanying the notice of the annual meeting is a general, one-page bullet point summary entitled “Arbinet-Thexchange 2002 Highlights,” which amounts to nothing more than the same information regarding operations that a company would provide in a press release.  (Def. Ex. 9).  

In line with Arbinet’s previously established practice of stonewalling the common stockholders of the Company, the meeting was orchestrated to keep its common stockholders in the dark.  First, Arbinet failed to make available the stocklist of the Company at least ten days prior to the meeting as required by 8 Del. C. §  219 TA \l "8 Del. C. §  219" \s "8 Del. C. §  219" \c 2 .  (Trial Tr. at 100: 16-20; Sach Dep. at 88: 18-19).  Second, Arbinet did not provide any substantive information to the stockholders in attendance.  (Trial Tr. at 98: 16-21). The only action taken at the annual meeting was the reelection of Mr. Mashinsky as a director of Arbinet.

After the meeting adjourned, the shareholders were offered the opportunity to ask questions in an off-the-record question and answer session on the condition that they sign a non-disclosure agreement prepared by the Company.  (Trial Tr. at 13: 1-6).  Mr. Marmon agreed to participate in the question and answer session.  The information provided was not sufficient for Mr. Marmon to value his shares or allay his concerns regarding potential mismanagement, breach of fiduciary duty or waste of corporate assets.  

Mr. Marmon did learn at the meeting, however, that there were more than 275 million shares entitled to vote, despite the fact that as of the time the Company filed its S-1 Registration Statement with the SEC in March of 2000 there were approximately 40 million shares outstanding.  (Trial Tr. at 100: 2-10).

ARGUMENT

II. Mr. Marmon Is Entitled To Inspect The Stocklist MATERIALS Of Arbinet.

A stockholder establishes a prima facie case for access to the corporation’s stocklist by (1) showing compliance with the statute’s procedural requirements, (2) showing a failure by the corporation to comply with the demand, and (3) stating a proper purpose.  Macklowe v. Planet Hollywood, Inc., C.A. No. 13450, 1994 WL 560804, Jacobs, V.C. (Del. Ch. Sept. 29, 1994) TA \l "Macklowe v. Planet Hollywood, Inc.,
C.A. No. 13450, 1994 WL 560804, Jacobs, V.C. (Del. Ch. Sept. 29, 1994)" \s "Macklowe" \c 1 .  Upon complying with Section 220’s requirements, the burden shifts to the corporation to prove that the stockholder’s purpose is improper.  8 Del. C. § 220(c).  Any doubt must be resolved in favor of the stockholder’s right to have an inspection.  Compaq Computer Corp. v. Horton, 631 A.2d 1, 3 (Del. 1993) TA \l "Compaq Computer Corp. v. Horton,
631 A.2d 1 (Del. 1993)" \s "Compaq" \c 1 .  

Arbinet does not contest Mr. Marmon’s compliance with Section 220’s procedural requirements and Arbinet’s refusal of the demand.  Thus, the only issue to be decided by this Court is whether Arbinet has demonstrated that Mr. Marmon’s purpose for seeking the stocklist is improper.  Arbinet has presented no evidence that it is not.  

The Demand Letter makes clear that Mr. Marmon seeks the requested stocklist material “to (i) communicate with other stockholders of the Company about matters relating to their mutual interests as stockholders, and (ii) communicate with other stockholders of the Company regarding the potential market for their shares, including the possible sale of the stockholder’s shares or the shares of any other stockholder.”  Mr. Marmon’s unrebutted testimony establishes his need for this information in order to (1) communicate with fellow shareholders about the waste and mismanagement occurring at Arbinet, and (ii) to determine his equity position in the Company.  (Trial Tr. at 177: 7-11).

Delaware law recognizes that a shareholder is entitled to inspect a corporation’s stocklist to gain support for potential derivative litigation on behalf of the corporation, see State Ex Rel. Bloch v. Sentry Safety Control Corp., 24 A.2d 587 (Del. 1942) TA \l "State Ex Rel. Bloch v. Sentry Safety Control Corp.,
24 A.2d 587 (Del. 1942)" \s "State Ex Rel." \c 1 , and to identify potential buyers or sellers of the corporation’s shares where no public market exists, see Radwick Pty., Ltd. v. Medical Inc., 1984 WL 8264 at *5, Berger, V.C. (Del. Ch. Nov. 7, 1984) TA \l "Radwick Pty., Ltd. v. Medical Inc.,
1984 WL 8264, Berger, V.C. (Del. Ch. Nov. 7, 1984)" \s "Radwick" \c 1 .  Moreover, Mr. Marmon’s need to inspect the stocklist materials of Arbinet is clearly related to his interest as a common stockholder.  Therefore, because the Company has not presented any evidence that Mr. Marmon’s purposes in seeking the stocklist are not proper, the requested inspection should be ordered.

III. mr. marmon has met his burden of demonstrating a proper purpose for the requested inspection of certain books and records.

Mr. Marmon has stated two equally important purposes for the requested inspection of books and records: (1) to investigate potential mismanagement, waste of corporate assets, and self-dealing behavior; and (2) to determine the value of his common stock.  The record is replete with unrebutted testimony supporting Mr. Marmon’s suspicions of waste and mismanagement and his need to value his common stock.  Arbinet has not demonstrated, because it cannot demonstrate, that Mr. Marmon’s stated purposes are improper.  Nor has Arbinet demonstrated that Mr. Marmon seeks to inspect books and records of the Company based on ulterior motives unrelated to his equity holdings.

A. A Stockholder’s Statutory Right to Inspect The Books and Records of A Delaware Corporation.

Arbinet attempts to portray a stockholder who attempts to exercise his or her statutory inspection rights, which it refers to as an “extraordinary remedy,” as an enemy of the corporation and seems to believe that any stockholder requesting such an inspection necessarily seeks such information maliciously and solely to harass and annoy the corporation.  (See Trial Tr. at 129: 20; 90-91: 10-10).  As a matter of fact, and principle, such a contention could not be further from the truth.  Indeed, Arbinet’s conception is based on a fundamental misapprehension of basic corporate law principles -- the relationship between a corporation and its stockholders. 

A stockholder’s right to inspect the stocklist and books and records of a Delaware corporation was recognized at common law because, “[a]s a matter of self-protection, the stockholder was entitled to know how his agents were conducting the affairs of the corporation of which he or she was a part owner.”  Shaw v. Agri-Mark, Inc., 663 A.2d 464, 467 (Del. 1995) TA \l "Shaw v. Agri-Mark, Inc.,
663 A.2d 464 (Del. 1995)" \s "Shaw" \c 1  (emphasis supplied); Saito v. McKesson HBOC, Inc., 806 A.2d 1 (Del. 2002) TA \l "Saito v. McKesson HBOC, Inc.,
806 A.2d 1 (Del. 2002)" \s "Saito" \c 1 .   This common law right of stockholders to inspect the books and records of a Delaware corporation in which they have an ownership interest was codified at 8 Del. C. §  220 TA \s "8 Del. C. §  220" , which states, in pertinent part, that: 
(b) Any stockholder ... shall, upon written demand under oath stating the purpose thereof, have the right ... to inspect for any proper purpose the corporation's stock ledger, a list of its stockholders, and its other books and records, and to make copies or extracts therefrom.  A proper purpose shall mean a purpose reasonably related to such person's interest as a stockholder.

Therefore, the only issue relevant to this litigation is whether Mr. Marmon has stated a proper purpose for the requested inspection.  The record is clear that Mr. Marmon has met his burden.

B. Mr. Marmon Has Demonstrated A Proper Purpose To Inspect the Books and Records Of Arbinet To Investigate Potential Waste, Mismanagement, And Breach Of Fiduciary Duty.

1. The Applicable Standard.
Mr. Marmon seeks to inspect the books and records of the Company in order to “permit investigation into possible mismanagement, waste of corporate assets, and self-dealing.”  Arbinet does not, because it cannot, dispute that that the investigation of corporate  waste and mismanagement is a proper purpose under well-settled Delaware law.  See, e.g., Security First Corp. v. U.S. Die Casting and Dev. Co., 687 A.2d 563, 567 (Del. 1997) TA \l "Security First Corp. v. U.S. Die Casting and Dev. Co.,
687 A.2d 563 (Del. 1997)" \s "Security" \c 1 ; Thomas & Betts Corp. v. Leviton Mfg. Co., 681 A.2d 1026, 1031 (Del. 1996) TA \l "Thomas & Betts Corp. v. Leviton Mfg. Co.,
681 A.2d 1026 (Del. 1996)" \s "Thomas & Betts" \c 1 ; Dobler v. Montgomery Cellular Holding Co., Inc., C.A. No. 18105, 2001 WL 1334182, at *3, Noble, V.C. (Del. Ch. March 12, 2001) TA \l "Dobler v. Montgomery Cellular Holding Co., Inc.,
Del. Ch., C.A. Nos. 18105, 18499, 2001 WL 1334182, Noble, V.C. (March 12, 2001)" \s "Dobler" \c 1 .  

To satisfy his burden of demonstrating that his purpose to investigate potential waste and mismanagement is proper, Mr. Marmon must show “some credible basis from which the court can infer that waste or mismanagement may have occurred.”  Thomas & Betts, 681 A.2d at 103 TA \s "Thomas & Betts"  (emphasis added); Freund v. Lucent Tech., Inc., C.A. No. 18893, 2003 WL 139766, Lamb, V.C. (Del. Ch. Jan. 9, 2003) TA \l "Freund v. Lucent Tech., Inc.,
C.A. No. 18893, 2003 WL 139766, Lamb, V.C. (Del. Ch. Jan. 9, 2003)" \s "Freund" \c 1  (finding a credible basis to support an inference of waste or mismanagement based on SEC investigation of corporation’s accounting practices and pending shareholder litigation challenging corporation’s accounting practices).  As the Supreme Court stated, “stockholders have the burden of coming forward with specific and credible allegations sufficient to warrant a suspicion of mismanagement.”  Thomas & Betts, 681 A.2d at 1031 TA \s "Thomas & Betts" ; see also, Security First Corp., 687 A.2d at 565 TA \s "Security"  (stating that stockholder may demonstrate a proper purpose upon a showing “that there exists a credible basis to find probable corporate wrongdoing”); Helmsman Mgmt. Servs. v. A&S Consultants, Inc., 525 A.2d 160, 166 (Del. Ch. 1987) TA \l "Helmsman Mgmt. Servs. v. A&S Consultants, Inc.,
525 A.2d 160 (Del. Ch. 1987)" \s "Helmsman" \c 1  (inspection of books and records is justified so long so there is some basis from which the Court can infer that waste or mismanagement may have occurred so as to warrant further investigation of the matter).  This threshold “may be satisfied by a credible showing, through documents, logic, testimony or otherwise, that there are legitimate issues of wrongdoing.”  Security First Corp. TA \s "Security" , 687 A.2d at 568.

On the other hand, a stockholder is not required to present admissible evidence demonstrating that the waste or mismanagement actually occurred.  See Magid v. Acceptance Ins. Co., Inc., C.A. No. 17989, 2001 WL 1497177, Jacobs, V.C. (Del. Ch. Nov. 15, 2001) TA \l "Magid v. Acceptance Ins. Co., Inc.,
2001 WL 1497177, Jacobs, V.C. (Del. Ch. Nov. 15, 2001)" \s "Magid" \c 1  (stating that a shareholder plaintiff has “the burden of proving, by competent evidence, some credible basis from which the Court can infer that waste or mismanagement may have occurred”) (emphasis supplied) (internal quotations omitted).  Contrary to Arbinet’s misguided view of the law, a stockholder seeking inspection to investigate potential mismanagement is specifically “not required to prove by a preponderance of the evidence that waste and [mis]management are actually occurring.”  Thomas & Betts Corp. TA \s "Thomas & Betts" , 681 A.2d at 1031, Security First TA \s "Security" , 687 A.2d at 567.  As this Court recognized at trial in this matter, requiring a stockholder making a books and records demand to prove the underlying wrongdoing would subvert the entire purpose of a Section 220 action when suspicion of mismanagement is alleged ‑‑ to investigate whether waste or mismanagement is actually occurring.
  See Clark Enters., Inc. v. Hollywell Corp., C.A.. No. 6554, 1982 WL 17855, at *2, Brown, V.C. (Del. Ch. April 13, 1982) TA \l "Clark Enters., Inc. v. Hollywell Corp.,
Del. Ch., C.A. No. 6554, 1982 WL 17855 Brown, V.C. (April 13, 1982)" \s "Clark" \c 1 .

Moreover, requiring that a shareholder prove the underlying mismanagement for which he or she seeks inspection would render meaningless the Supreme Court’s repeated admonitions to shareholders to use the “tools at hand,” in particular a Section 220 books and records action, to obtain information necessary to institute derivative litigation on behalf of the corporation.   TA \l "White v. Panic,
783 A.2d 543 (Del. 2001)" \s "White" \c 1 See, e.g., White v. Panic, 783 A.2d 543, 550, n.15 (Del. 2001); Scattered Corp. v. Chicago Stock Exchange, 701 A.2d 70 (Del. 1997) TA \l "Scattered Corp. v. Chicago Stock Exchange,
701 A.2d 70 (Del. 1997)" \s "Scattered Corp." \c 1 ; Rales v. Blasband, 623 A.2d 927, 934 n.10 (Del. 1993) TA \l "Rales v. Blasband,
623 A.2d 927 (Del. 1993)" \s "Rales" \c 1 ; Grimes v. Donald, 673 A.2d 1207 (Del. 1993) TA \l "Grimes v. Donald,
673 A.2d 1207 (Del. 1993)" \s "Grimes" \c 1 ; Freund v. Lucent TA \s "Freund" , 2003 WL 139744, at * 4 (noting that “the Delaware Supreme Court has made it clear that the public policy of this state is to encourage stockholders to utilize Section 220 before filing a derivative action . . . in order to meet the heightened pleading requirements of Court of Chancery Rule 23.1 that are applicable to such actions”).  If a shareholder already possessed concrete, admissible evidence of corporate wrongdoing, a Section 220 action would not be necessary.

2. Mr. Marmon Has Presented Sufficient Credible Evidence From Which This Court Can Infer That Waste or Mismanagement May Have Occurred.

Here, Mr. Marmon has presented credible, unrebutted testimony sufficient to warrant further investigation into potential waste and mismanagement occurring at Arbinet.  Arbinet does not argue that Mr. Marmon has ulterior motives unrelated to his equity investment in making the requested demand and there is no record evidence to support such a contention.  Rather, Arbinet argued at trial that the source of much of Mr. Marmon’s information was not credible.  Such a contention, however, ignores the fact that the evidence of potential waste and mismanagement has been confirmed almost entirely by Arbinet itself, and that the testimony of Messrs. Marmon and Katz, with a few exceptions, is unrebutted.  Through the documents and testimony presented at trial, Mr. Marmon has “raised serious and credible concerns” that Arbinet has engaged in conduct constituting waste and mismanagement.  Dobler, 2001 WL 1334182, at *4 TA \s "Dobler" . 
The award of a $750,000 bonus in the form of a loan to Mr. Craig for his past 8-months of service, a fact that is not disputed on the present record, itself raises suspicions of waste and mismanagement.  Arbinet admits the precise behavior that both the Internal Revenue Service and the SEC have found actionable in the most recent cases of corporate malfeasance.  Converting earned income to a loan is an action that likely will not bear close scrutiny under current federal tax law.  The high level involvement of senior executive Board members in this decision exposes those involved and the Company to the harsh remedies available to the IRS.  In addition, the possibility of the provision of gratuitous compensation for past services also raises serious questions under Delaware law.

Arbinet’s own witnesses also testified that Mr. Craig previously received a $200,000-$300,000 loan to enable Mr. Craig to exercise approximately 3.5 million options of Arbinet stock.  (Sach Dep. at 77: 15-21).  As Mr. Sach testified, those 3.5 million options were then used to collateralize the $750,000 loan.  (Sach Dep. at 78, 13-16).  According to Arbinet, those 3.5 million shares are worthless.  (Trial Tr. at 17-22: Sach Dep. at 11-13).  Therefore, it is undisputed that Arbinet provided a $750,000 bonus in the form of a loan to Mr. Craig in consideration for 8 months of past services and agreed to collateralize that loan with what it contends are worthless securities, securities Arbinet admits were obtained with the proceeds of another loan from the Company.  The testimony also establishes a reasonable basis for suspicion arising from the possibility that the loans to Mr. Craig were made at a time when the Company did not have the excess cash to make such loans.

Indeed, Arbinet contends on the one hand that in late 2000 and early 2001, the Company needed to conduct the Series E Round of Financing to raise additional funds. (Theunissen Dep. at 102: 9-14).  Then, in an effort to justify the loan to Mr. Craig, Arbinet asserts that it had $18,340,745 in cash and “cash and cash equivalents” as of December 31, 2000.  (Sach Dep. at 65-66: 18-3).  If Arbinet had over $18,000,000 in the bank at the time, why was it necessary to conduct the Series E Round of Financing and further dilute the common shareholders? 

In addition, the unrebutted testimony of Messrs. Marmon and Katz raise further questions warranting investigation of waste or mismanagement.  The testimony demonstrates that they were told that the Series E Round was orchestrated solely to provide certain of Arbinet’s preferred investors the opportunity to secure their preferred status by obtaining significant preference and anti-dilution rights, to the severe detriment of the interests of the common stockholders.  

Subsequently, following the conclusion of the Series E Round, the Company confirmed that Mr. Craig was awarded 8.5 million options to purchase shares of stock in exchange for his assistance in orchestrating the Series E Round. The information provided by Mr. Mashinsky to Mr. Marmon about the circumstances surrounding the loan to Mr. Craig and the award of approximately 8.5 million options raises questions about the propriety of those transactions.  Furthermore, the Company’s contention that Mr. Craig received those 8.5 million options to incentivise management at a time when it was clear he was not part of management, and just days before he decided to leave the Company, makes the award of those options all the more suspect.

Mr. Marmon was also told by Mr. Mashinsky that, following the close of the Series E Round, ComVentures became the Company’s largest shareholder through an apparently improper purchase of Series E shares at a 50% discount after the close of the round.  The Company then hatched a scheme through which it planned to restructure the equity capitalization of the Company by placing all the shares of common stock in a entity controlled by the venture capital investors of the Company as it moved toward an IPO.  (Mashinsky Dep. at 33-34:  5-22; Trial Tr. at 34:  9-20).

The suspicions created by these facts and inconsistencies are only heightened by what appears to be a deliberate effort to keep shareholders in the dark for the past several years.  (Trial Tr. at 12-13).  For approximately four years, Arbinet refused to provide any information concerning the Company to its common stockholders, despite repeated requests for information by Mr. Marmon and other common stockholders, including Mr. Katz.  (Trial Tr. at 12: 16-22).  Moreover, during an approximately 35-month period, and in direct violation of 8 Del. C. §  211, TA \l "8 Del. C. §  211" \s "8 Del. C. §  211" \c 2  the Company refused to hold an annual shareholder’s meeting, again despite repeated requests that the Company hold an annual meeting.  (Trial Tr. at 98: 16-21).  In fact, according to Arbinet, an agreement between the Company and certain preferred investors prohibits the Company from providing any type of information to minority shareholders and prohibits the Company from holding an annual shareholders’ meeting.  (Trial Tr. at 64: 11-21; Pl. Ex. 7).

Not only did the Company refuse to hold an annual shareholders’ meeting, ostensibly because certain agreements with preferred investors prohibited it, but the Company failed to provide any notice of any corporate action that it may have taken during that 35-month time period - including the election of directors, the amendment of the company’s Certificate of Incorporation, and any of the rounds of private equity financing, which have caused substantial dilution to the interests of the common stockholders.  The fact that the Company has refused to provide even the most basic information to its stockholders or to hold an annual shareholder’s meeting (in direct violation of Delaware law) can only lead to a suspicion that the officers and directors of the Company are hiding something.  In addition, the fact that during this blackout period the number of shares outstanding grew from 40 million shares to 275 million shares only adds fuel to the fire.  (Trial Tr. at 100: 1-10). 

All of these actions, if true, have been taken in total disregard of and to the direct detriment of the Company’s common stockholders.  The evidence of potential mismanagement outlined above is much more than a mere general statement that mismanagement may have occurred.  Cf. Skouras v. Admiralty Enters., Inc., 386 A.2d 674, 678 (Del. Ch. 1978) TA \l "Skouras v. Admiralty Enters., Inc.,
386 A.2d 674 (Del. Ch. 1978)" \s "Skouras" \c 1 .  The fact that the officers and directors of Arbinet refused to hold an annual shareholder’s meeting or even provide notice of corporate activities itself constitutes a breach of fiduciary duty and deprived Mr. Marmon of his right to become informed of and vote on those actions.  This alone justifies the requested inspection.  Helmsman, 525 A.2d at 166.

The unrebutted testimony demonstrates that this is not an instance where a shareholder has attempted to gain access to books and records in an attempt to satisfy idle curiosity or to conduct a fishing expedition.  See Security First Corp. TA \s "Security" , 687 A.2d at 565.  Mr. Marmon has indicated clear, specific factual instances that create a reasonable suspicion of mismanagement.  Arbinet’s only response is that no waste and mismanagement has occurred and that the Vice Chairman of the Company is not credible.  That response is patently insufficient. 

C. Mr. Marmon Has Stated A Proper Purpose To Inspect Certain Books And Records Of Arbinet In Order To Value His Shares.

Mr. Marmon also seeks the requested inspection to value his interest in Arbinet.  This purpose for inspection has been recognized universally by Delaware courts as a proper purpose to inspect corporate books and records.  See, e.g., CM&M Group, Inc. v. Caroll, 453 A.2d 788, 792 (Del. 1982) TA \l "CM&M Group, Inc. v. Caroll,
453 A.2d 788 (Del. 1982)" \s "CM&M" \c 1 ; Helmsman Mgmt. Servs., Inc. v. A&S Consultants, Inc. TA \s "Helmsman" , 525 A.2d 160, 165 (Del. Ch. 1987) (a shareholder’s “desire to value its minority interest in A&S, a closely-held corporation whose shares are not publicly traded and are subject to restrictions . . . that make their sale difficult . . is a valid purpose for inspecting a corporation’s books and records”); 

A shareholder’s need to inspect certain books and records for “valuation purposes is all the more pertinent when the corporation is closely held, its shares are not publicly traded, and no readily available index of their value exists.”  Ostrow v. Bonney Forge Corp., C.A. No. 13270, 1994 WL 114807, at *11, Allen, C. (Del Ch. Apr. 6, 1994); TA \l "Ostrow v. Bonney Forge Corp.,
Del. Ch., C.A. No. 13270, 1994 WL 114807, Allen, C. (Apr. 6, 1994)" \s "Ostrow" \c 1  Clark Enterprises, Inc. v. Hollywell Corp. TA \s "Clark" , C.A. No. 6554, 1982 WL 17855, Brown, V.C. (Del. Ch. Apr. 13, 1982) (finding that minority stockholder in closely-held corporation who sought inspection to determine the current worth of its investment stated a proper purpose).  The testimony at trial demonstrates that this is a case where:

an investor in a nonpublicly-held corporation needs to inspect corporate books and records to value his investment in order to determine how to protect or preserve it, viz., whether to sell his shares, buy more shares (or possibly seek control), or take some other course of action.   In that circumstance there is reality to a petitioning shareholder's contention that he needs to value his stock interest in the corporation because that interest (however large or small it might be) and its preservation are of real significance to him.  

BBC Acquisition Corp. v. Durr-Fillauer Medical, Inc., 623 A.2d 85, 91 (Del. Ch. 1992) TA \l "BBC Acquisition Corp. v. Durr-Fillauer Medical, Inc.,
623 A.2d 85 (Del. Ch. 1992)" \s "BBC Acquisition" \c 1 . 

It is undisputed that Mr. Marmon has a serious need for the requested information.  Throughout the Company’s history, it flatly has refused to provide any type of information whatsoever regarding the equity investment of Mr. Marmon, or other common stockholders, as well as the Company’s financial condition and prospects for future growth.  Throughout this time, the Company has conducted five rounds of equity financing in which it has granted anti-dilution and preference rights to the investors participating in those rounds of financing.  As a result, Mr. Marmon not only has no way of determining the value of his investment, but he has no way of specifically determining the extent to which his equity investment has been diluted over time.  Indeed, it appears that at the January 31, 2003 annual meeting, there were 275 million shares eligible to vote.  The last information Mr. Marmon had regarding the number of shares outstanding came from Arbinet’s S-1 Registration Statement filed before its abandoned IPO, which indicated there were approximately 40 million shares outstanding. 
Moreover, the requested inspection is necessary for simple financial purposes related to Mr. Marmon’s status as an Arbinet stockholder. First, with the full knowledge and consent of Arbinet, Mr. Marmon established nine Trusts for the benefit of certain family members and friends which were funded with a portion his shares in the Company.  (Trial Tr. at 59-60: 13-7).  Among these Trusts are five Charitable Remainder Unit Trusts.  (Id.).  According to Mr. Marmon’s understanding from conversations with legal and accounting advisors, the Internal Revenue Service requires an annual valuation of those shares in order to determine the minimum distributions to be made therefrom.  (Id.).  Because of Arbinet's complete refusal to supply even the most basic information, Mr. Marmon is at risk of receiving an adverse determination from the IRS regarding these Trusts, possibly voiding these Trusts or taking other administrative actions to his personal financial detriment and that of intended beneficiaries of the Trusts.  Arbinet is solely and directly responsible for creating this tax risk.  (Id.).

Finally, Mr. Marmon currently has a loan with a federally insured institution.  (Trial Tr. at 59: 15-19).  Mr. Marmon’s personal balance sheet indicates that Mr. Marmon owns in excess of 326,000 shares.  (Id.).  Although he was a significant shareholder as of March 2000, based on the Arbinet’s S-1 filing in connection with its planned IPO, Arbinet’s subsequent withdrawal of its initial registration statement and steadfast refusal to provide basic information has prevented, and continues to prevent Mr. Marmon, from providing accurate information to the federally-insured banking institution extending credit to him.  (Id.). 

Arbinet has not presented any evidence that Mr. Marmon’s desire to conduct the requested inspection is not “bona fide in fact.”  Helmsman, 525 A.2d at 165.  Therefore, the requested inspection should be ordered to permit Mr. Marmon to determine the value of his equity holdings in Arbinet.

IV. MR. MARMON HAS demonstrated that the documents requested are necessary and sufficient to his stated purposes.


Having established a basis for his suspicions of waste and mismanagement at Arbinet, and his need to value his minority interest, Mr. Marmon is entitled to the requested inspection. In a Section 220 proceeding, the plaintiff “has the burden to justify each category of books and records whose production [he] seeks to have compelled.”  Thomas & Betts Corp. TA \s "Thomas & Betts" , 685 A.2d at 714.  Here, Mr. Marmon’s testimony demonstrates that all of the documents requested in the Demand Letter are necessary to investigate Mr. Marmon’s suspicions of waste and mismanagement. 

Delaware law recognizes that the inspection should not be limited to particular transactions and circumstances that have randomly come to the stockholder’s attention.  As the Court stated in  TA \l "Skoglund v. Ormand Indus.,
372 A.2d 204 (Del. Ch. 1976)" \s "Skoglund" \c 1 Skoglund, 

[A stockholders’s] right should not be limited to those transactions and conditions which have been heretofore brought to [its] attention and which have aroused their suspicions.  Rather it should extend to the corporate minutes and financial records in general during the period into which [its] seek[s] to inquire, especially where the time span is reasonably related to the specific events cited as the basis for the demand. Particularly in such a situation as this the right should not be limited by the decision of present management that plaintiffs may inspect some records for this purpose, but not others.

372 A.2d at 211.  Because Mr. Marmon has established that waste and mismanagement may be occurring at Arbinet, “any evidence which tends to prove or which might lead to evidence tending to prove the established ‘proper purpose’ should be included within the parameters of [the] order.”  Victory Group, Ltd. v. Cindy’s Inc., C.A. No. 7042, 1983 WL 8938, Longobardi, V.C., (Del. Ch. Feb. 24, 1983) TA \l "Victory Group, Ltd. v. Cindy’s Inc.,
1983 WL 8938, Longobardi, V.C., (Del. Ch. Feb. 24, 1983)" \s "Victory Group" \c 1 .  Because Mr. Marmon has demonstrated a credible basis from which this Court can infer that waste and mismanagement occurred in connection with the loans made to Mr. Craig and the grant of 8.5 million options to him, the Series E Round, the Company’s plans to revamp its capitalization structure in order to squeeze out the common shareholders once and for all, the Company’s failure to hold an annual meeting and the Company’s failure to provide notice of or information concerning any actions taken during that 35 month blackout period, a broad inspection is justified to allow Mr. Marmon to investigate these wide-ranging instances of waste and mismanagement.  Fruend v. Lucent TA \s "Freund" , 12003 WL 139766 at *5 (“[W]here a plaintiff has shown evidence of wide-ranging mismanagement or waste, a more wide-ranging inspection may be justified.”).

Mr. Marmon extensively articulated at trial how each category of the requested documents are essential to his investigation of waste and mismanagement and Arbinet’s activities during the 35-month blackout period.  First, documents regarding tax returns, (Trial Tr. at 177-78: 16-5); director and officer compensation and loans to officers and directors – including employment contracts and insurance policies and the ledgers or financial records relating to salaries, bonuses, benefits, and loans or guarantees, (Trial Tr. at 178-79: 16-2; 179: 3-9; 182: 10-18); salaries, bonuses or benefits paid to employees, (Trial Tr. at 179: 16-19); minutes of board meetings, and any committee thereof, and board resolutions, (Trial Tr. at 179-80: 20-13); the agendas and minutes of stockholders meetings, if any, (Trial Tr. at 181: 12-20); the articles of incorporation and bylaws, (Trial Tr. at 181-82: 21-9); financial statements, (Trial Tr. at 183-84:  15-21); and any offering memorandum or prospectus (Trial Tr. 183: at 8-16) are necessary to investigate the circumstances surrounding (1) the loans made to Mr. Craig, (2) the creation and performance of the Compensation Committee, (3) the award of the 8.5 million options just prior to Mr. Craig’s departure from the Company, (4) the Series E Round, (5) ComVentures’ purchase of the Series E Round shares of another investor at a 50% discount after conclusion of round, (6) and Arbinet’s plans to change its capital structure in order finally to squeeze out the minority common stockholders.   

Second, documents regarding tax returns, (Trial Tr. at 177: 16-20); audited financial statements (with auditor’s notes), (Trial Tr. at 200-01: 13-1); reports, appraisals, evaluations and notes, (Trial Tr. at 180-81: 23-11); any offering memorandum or prospectus, (Trial Tr. at 183: 8-14); historical financial information, (Trial Tr. at 183-84: 15-7); current and forward looking financial information, (Trial Tr. at 184: 8-21); and the Company’s capital expenditure plans, (Trial Tr. at 184-85: 22-9) will provide information essential for Mr. Marmon to conduct a thorough valuation of the Company.

Arbinet does not contend, because it cannot, that the purposes for which inspection is sought are adverse to the Company.  See Skoglund v. Ormand Indus., 372 A.2d 204, 207 (Del. Ch. 1976) TA \s "Skoglund" .  Despite its protestations that complying with Delaware law would require effort (a theory perhaps employed by Arbinet to justify its numerous other failures to comply with Delaware law), Arbinet has presented no evidence that the requested documents do not exist or are not readily available.  The convenience or the lack thereof associated with complying with a stockholder’s statutory right to inspect books and records where the stockholder seeks to value his investment, which Arbinet has continually endeavored to dilute, as well as significant instances of corporate misconduct, waste, mismanagement and breach of fiduciary duty, is of no moment. Arbinet’s attempt to limit the requested inspection to the documents it deems appropriate is meritless.

conclusion

For the foregoing reasons, Arbinets’ motion for summary judgment should be denied.
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�  	The applicable standard serves two purposes: First, the standard implicitly recognizes that a shareholder necessarily has no information or very little information when seeking to prove potential waste or mismanagement.  If a shareholder were required to prove the underlying wrongdoing, while the full armament of information was solely in the corporation’s arsenal, a shareholder would rarely, if ever, be successful.  On the other hand, the requirement that a shareholder present “specific and credible allegations sufficient to warrant a suspicion of waste and mismanagement,” see Thomas & Betts� TA \s "Thomas & Betts" �, 681 A.2d at 1031, precludes a shareholder from making baseless allegations of waste or mismanagement in an attempt to justify nothing more than mere curiosity or a fishing expedition.  


� 	It is settled Delaware law that “[t]he payment of compensation for services previously performed and for which compensation has already been received, will normally constitute an illegal gift of corporate assets.”  Technicorp Int’l II, Inc. v. Johnston, C.A. No. 5084, 1997 WL 538671, at * 16, Jacobs, V.C. (Del. Ch. Aug. 25, 1997)� TA \l "Technicorp Int’l II, Inc. v. Johnston,�C.A. No. 5084, 1997 WL 538671, Jacobs, V.C. (Del. Ch. Aug. 25, 1997)" \s "Technicorp" \c 1 �; see also, Carlton Investments, v. TLC Beatrice Int’l Holdings, Inc., C.A. No. 13950, 1997 WL 305829, Allen, C. (Del. Ch. May 30, 1997)� TA \l "Carlton Investments, v. TLC Beatrice Int’l Holdings, Inc.,�C.A. No. 13950, 1997 WL 305829, Allen, C. (Del. Ch. May 30, 1997)" \s "Carlton Investments" \c 1 �. Indeed, this Court has specifically held that “[b]onuses for past services already performed and for which compensation has been paid, without more, constitutes an illegal gift of corporate assets.”  Williams v. Don Yerkes Fine Cars, Inc., C.A. No. 4777, 1977 WL 2582, Brown, V.C. (Del. Ch. June 1, 1977� TA \l "Williams v. Don Yerkes Fine Cars, Inc.,�C.A. No. 4777, 1977 WL 2582, Brown, V.C. (Del. Ch. June 1, 1977" \s "Williams" \c 1 �).  Arbinet itself has specifically admitted that the $750,000 loan in March 2001 was provided to Mr. Craig in lieu of a cash bonus for his past eight months of service as CEO in the year 2000.





