
7

Jri{ Transcript - 3/7 /03 - Marmon v Arbinet-rhexchange - Del. Chanc. Z00gz
SHEET 18 PAGE 69 PAGE 71

69
R. A. l{armon - Direct,

siluat-ions. And I have found thaf whiie a larlyer wili
take alnost any case if you pay hin, any case if you pay
hin, ny larryers alnays do better if they reaily beiieve
what I'u saying and not ny enotional response r-o it.

H8. ILAYS: Your l{onor, we,re objecting
t-o go t-his line of questioning. l|e's getting back into
Ur. llclear's presence durinq this alleged conversar-ion for
l-he reasons thal Your Honor previously ruled on, t{e wouid
object and rrove to have this portion struck,

l{R. ST0llE: Your i|onor, Irn trying to
establish a fact of a conversation that occurred. It uas
-- it was the conversation in which l,lr. llcTear was
involved. I'n not altenpting to -- lo intrduce the neno.
It -- it 's -- it 's really just trying to establish that
this call occurred and that he was told the sane things.

HR. IIAYS: l{r. HcTear's presence is
irreievant. The Court previousiy ruled on r-his.

Tl|I CSJRT: yes, but the conversation's
not.

HR. itlyS: Adnit -- adnitted, your
Honor.

TliI CfrfRT: So what are you objectinq
to?

l{R. llAy5: i'u objecting to the
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R. A. Harnon - Direct
i references t-o [r. HcTear as being present to the --
2 attenpting to back-door credibility of this conversation
3 with Hr, ilcTear being present.
4 tHE CSIRT: AI1 right.
5 h. I would like to e:iplain why I did this.
6 I told Ale:: that I would not proceed irith r-he case, even
1 the 220 case, unless he was riilling to say uiacily to ny
I attorney nhat he had said to David and I. That i; nhat I'l toid hin, and t-hat's why I arranged r_he conversation.

l0 ltR. HAyS: 0bjection, your Honor.
11 fitE CilIRT: frerruled.
T2 BY }IR. STOI{E:
13 0. [lr. l{arwr, did you read the depsitions
1{ in this case?
15 A. yes, I did.
16 0. in fact, you attended at least one.
l? A. yes, sir.
l8 0. tlo you still, after hearing r-he -- the
1! testinony of the defendant,s nitnesses, suspect that
20 nisnanagenent has occurred?
2l A. I -- I kno* nm, as -- nisnanagenent has
2? occurred, I even nore strongiy hiieve that niinanagenent
23 has occurred, and if is much norse lhan I thotrght,
2q 0, tthy is that?

R. A. Harnon - Direct
A, Based on my e:iperience, and Ur. Craig's

t-estinony, who adnits this - I can't inagine t-hat his
counsel let hie adnit it - ttnt he took a loan, as stated
in Hr, '- confirned in Hr. Sach's deposition -- aftidavit
-- took a Ioan in lieu of cmpnsation. t|e nas entit-led
lo a bonus, and he conspired, in ny opinion and based on
ny etprience norking with enforcenent and corprat-e
finance, he conspiled with l-he so-called aiieged
conpnsation cmnittee, which was never forred, to -- to
llashinsky's kno{edge legally, to defraud the Internal
Revenue Service and to cause kbinet to file incorrect t_a::
returns.

llhatrs worse is that this shan happned
nhen the cmpany was raising uonel. Undirstand rrhat
happns when yor convert earned incone to a loan, Earned
incne is deducted as an e:ipnse. lt lmrs your net
nort-h. it reduces the earnings. If you don't reprt it,
if you reprt drat is an earning as a loan, it never gets
to the incce slaterent. This is eiactiy dnt IN and the
governrent and the Securities and E::chanqe Cnission is
dealing with in uny of the cases across the country.
Compnsation disguised as loans.

Xor, if t_hat isn't bad enough, this
siposes the cmpany ad its directors to the dracon:an

CltA}iCERY CflJRT REPORTERS

u
n. i. l{arron - Direct

reredies available to the Internal leverue $ervice. you
nay not covert cryensatio to a loan, not do the
withholding - and I dm't knq{ this for a fact; ht if
!f . Craig did not include lhat three-gouters of a rillion
doliars in his incne tar return, in his l0l0 for the year
2001, I hlieve the IN nould be quite interested in
laking a look at this return, given frr. Sach's and ns{ Hr,
Craig's srorn testiuony,

Horeover, we found out that t{r, Craig
has another loan, and t-his one is realiy a corker. Iie nas
Ioand betneen 2 and 9300,000 in order to siercise options-- this is }lr. Craig's testinony --

l{R. IIAYS: Objection, your Honor, This
is irreievant. This was disclosed in the S-l that nas
filed that !{r. -- that l{r. l{arnon knew about kfore he
filed the case, }te didn't nake any -- any allegations
about this in his complaint, and it's irreievant.

I. That's nor- true.
}|R, ST0lfE: It's not relevant at all --

it's not irrelevant at all, your llonor. This forns the --
part of t-he basis for our suspicion of nisnanagenent.

TIiI CflJIT: t{as it a}]uded to in anv of
the pretrial papers?

tlR, S?01{[: He didn't knon abour, it,
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